One distinction between real and personal property at common law was that personalty descended to the personal representative, while land descended to the heir.' The former, accordingly, was used to pay debts and legacies. There was little restriction upon the power of one of several executors to dispose of the personalty. Land, however, was not liable for the payment of debts, save where the debtor purported to bind the heir by a bond, and even then the debt could be avoided by a devise to some other person. Successive English statutes made land in all cases subject to sale to pay debts of all kinds, including those tort claims that survived deatK Finally, in England and in a few American states, this one distinction between realty and personalty was largely wiped out by statutes, causing both types of property to descend to the personal representative, at least for the purpose of paying debts. But in most of the American states land still descends to the heir, as if the practice accorded with some law of nature rather than with feudal principles. In all these states, however, it is made subject to the payment of debts, the particular procedure for this purpose varying among the states. Nevertheless, the relatively free hand which executors have for the disposal of personal property has in no case been extended to sales of land.
failed. 3 To remedy this situation, but in one respect only, the survival statute of Henry VIII 4 was enacted. Its terms applied to those cases where a power was granted to joint donees, but only when some of them refused to assume the duties. 3 Thus it left all other cases above mentioned unprovided for. It clearly was not intended to apply to cases where personal performance by all was desired, but it made no express distinction between mandatory and discretionary powers, or naked powers and those coupled' with an interest or with a trust, or whether they were granted individually, nominatim, or were official, attaching to the office rather than to the individuals. These distinctions grew up sharply when the courts were called upon to interpret the statute.
There are two preliminary matters to be disposed of before survival is considered. One has to do with the result where not all the existing donees join in the exercise of the power. The other suggests a comparison of the power to convey with the power to consent or withhold consent to the conveyance.
JOINT ACTION BY DoNEEs
Suppose a testator appoints A, B and C his executors and directs them to sell his property and apply the proceeds in a certain way. Whether A and B can exercise the power if C should die is a problem of the survival of powers. But if C, while still an existing and qualified executor, does not join in the exercise of the power either from wilfulness or from inadvertence, a different problem is raised, namely, shall the estate pass through a conveyance made by A and B, who constitute a majority? Does the unity concept, according to which the acts of some are regarded as the acts of all, apply to the exercise of the power to sell land? If C while still an executor need not join in order to pass the title, a fortiori the conveyance should be valid in the event that C's co-operation should become impossible for any reason such as his death.
In the absence of a provision to the contrary, such as a grant to "my executors or a majority of them," it is usually held to be necessary for all the executors qualified at the time of sale to join in the execution of the conveyance.( This requirement is justifiable, first, because a high degree of discretion and judgment is contemplated; secondly, because the power to sell land is not a common-law function of executors but constitutes a "special trust"; and finally, because the testator may be regarded as having stipulated for a joint exercise. The rule that all must join applies as well to those whose consent is necessary as a prerequisite to the exercise of the power of sale. 7 Though a conveyance may be invalid because it was executed by fewer than all, still it may be ratified subsequently by those who originally failed to join in it, at least where no intervening rights have arisen. 8 It is sometimes said that the title passes in equity in such a case if full payment has been made and the transaction was in good faith, and in this way a basis may be laid for quieting title. 9 There is some authority for the view that the purchaser gets only ai equitable lien for the return of his purchase money and for whatever value he has added to the premises by way of improvements. 10 In several states by statute one co-executor may grant a power of attorney in writing to an associate to sign the name of the former to the conveyance. The assumption is that the discretionary function has been performed and the attachment of the name to the conveyance is a mere ministerial requirement."
Assume that the power is one that would otherwise survive but that the remaining donees are granted authority to fill vacancies that may develop in their ranks, must the accruing vacancies be filled before the power can be exercised? It is evident that a clear expression of intent by the testator 7. FARWELL (Sup. Ct. 1925). 9. Brown v. Doherty, 185 N. Y. 383, 78 N. E. 147 (19o6) ; Silverthorn v. McKinster, 12 Pa. 67 (1849) ; Giddings v. Butler, 47 Tex. 535 (1877) . But see McRae v. Farrow, 4 Hen. & Munf. 444 (Va. I8O9) .
io. Clark v. Hornthal, 47 Miss. 434 (1872) .
ii. See infra note 130 for the citations to statutes. Cf. Armor v. Frey, 253 Mo. 447, 161 S. W. 829 (1913) . In California, the failure of one co-executor to sign the conveyance has been held to constitute only a formal defect and the legal title passes if in fact all consent to the sale. See Panaud v. Jones, I Cal. 488 (1851) . In Denne v. Judge, ii East 288 (K. B. 18o9) there were five executor-trustees. Three signed the conveyance, but all consented to the sale. Held, a three-fifths interest passed and the purchaser became a tenant in common with the two joint tenants who failed to sign the conveyance. It was intimated that if they had sold as executors the entire interest might have passed. If, however, they signed as trustees it would seem that no interest would pass and it is difficult to see how they could have signed as individuals.
A should be complied with.
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If the language does not manifest such an intent, the survivors may make the conveyance without first filling vacancies.
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Whether the survivor may sell and whether all qualified must join in the sale should be determined by the law of the state where the land lies rather than by the law of the domicil.' 4 A case in Illinois throws some possible doubt upon the rule in that state.' 5 One of the executors, a corporation, had qualified at the domicil but had not qualified in Illinois. It was held that a conveyane by those who alone qualified did not pass title. 1 6 WHERE X's CONSENT TO THE SALE Is REQUIRED AND X DIES BEFORE A SALE IS MADE Suppose the testator authorizes the sale of his land by his executors but requires that they must first obtain the consent of X, or of X and Y, as a condition to conveyance by them. It is clear that the power of X or of X and Y to grant or withhold consent is something different from the power to convey, though it bears a certain analogy to such a power. It has already been seen that it is quite as necessary for all who have this power of granting or withholding consent to join as it is for all the donees of the power of sale to join.
However, if there are two whose consent is required and one dies, there is no question of the survival of a power to consent. The doctrine of survival of powers is inapplicable, because, unlike the power to sell, which attaches to the office of executors, the power to consent or to withhold consent is a personal power. If the requirement that X shall join in consenting is dispensed with after X's death, or if the consent of X alone is required and X dies before the conveyance is made, and a conveyance may still be made by those who had this conditional power to convey, it is because the court by construction determines that the testator did not intend to make a conveyance impossible under the circumstances that have arisen. The latter case adopts the erroneous view that the unity concept applies and the act of one is the act of all.
16. This result, however, may also be accounted for by the rule which seems to prevail in Illinois and Pennsylvania, which, following the ecclesiastical practice, requires a renunciation in writing which must be recorded. It seems that a later qualification and ratification might have cured the defect. Quaere whether a later renunciation might also have sufficed. See Neel v. Beach, 92 Pa. 221 (1874) . On the requisites for valid renunciation, see Note Sugden says 17 that where the consent of any person is required to the exercise of the power, like every other condition, it must be strictly complied with. So it is declared that whatever arbitrary terms the grantor of the power may impose or however absurd or unreasonable they may seem to be they must be fulfilled. 18 There should be no debate about this matter where it is clear that the testator meant such provision as a true condition precedent. Farwell 19 agrees with Sugden, cataloguing those cases upon which Sugden had relied. But he cites some subsequent cases wherein such strict compliance was not required. Thus, where a testator gave his son a power to make a jointure to his wife if he should marry with the assent of A, it was held that the testator intended to impose this obligation only so long as Awas capable of assenting. 2 0 Likewise, in an earlier case, authority to convey lands to testator's daughter on condition that if she married she should do so only with A's consent was held to be sufficiently complied with where the daughter married in testator's lifetime with his own consent.
2 1 Thus in England there was a breaking away from the earlier strictness.
This exact situation has not often arisen in this country, but there are at least five decisions squarely in point. One court adopts Sugden's view without much discussion, though it would appear that the requirement that the widow should consent was not intended to continue after her death.
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Another, without assigning any reason, holds that such a condition is excused. 23 A having died, the executor conveyed the premises to B. It was held that the transfer to B was not a transfer with the written consent of B, and though B is estopped to object, others may not be. Further, the court said that there is a difference between the power to convey and the authority to consent. The power can be exercised only by those who can alien, and to them the doctrine of survival may apply, but it does not apply to those who have authority to consent only. See also Gulick v. Griswold, x6o N. Y. 399, 54 N. E. 780 (1899). important to look for such indications as may point out the testator's desire, and it is conceived that such factors as these may be significant: was the requirement intended for the benefit of the person consenting or for other persons; is such person a beneficiary, or is he entirely without personal interest; do others still live whose consent is required and, if so, are they the only ones interested; would the testator have desired the same result if the person whose consent was required had not died but rather had become insane?
It is now possible to examine more conveniently the problem of the survivability of testamentary powers to sell land and to classify them according to their characteristics.
I.
POWERS OF SALE PERSONAL OR OFFICIAL Does it make any difference whether a co-executor fails to join in a conveyance because of wilfulness or inadvertence, the consequence of which has just been discussed, or fails to join because his own death or some other cause has made his co-operation impossible? The doctrine of survivorship is based upon the assumption that there is a difference. It is now necessary to discover what powers may and what powers may not survive and the reasons in each case. If the testator intended to give the power to coexecutors as persons filling a certain office, it was assumed that the power attached to the office rather than to them as individuals. But if the power were granted independently of the office, it was regarded as personal and. was assumed that the testator did not intend it to be exercised save by all. It did not therefore survive the death of any one of the co-executors.
The inclination toward a strict construction of a grant of powers led to making meticulous distinctions. Thus a grant to "my executors" was official; a grant to "my executors, A and B" was doubtfully official; whereas a grant to "A and B, my executors" was personal, "my executors" being regarded as descriptio personarum. The question that the court considered was not what the testator in fact meant but rather what meaning could be placed upon the words abstractly considered so as to avoid expansion beyond the narrowest possible bounds. 2 6 Later decisions tended to show a more liberal spirit, and thus the conclusion was reached that such descriptions as "my executors herein named" indicated an official rather than a nominatim appointment.. "Personal" is often confused with "discretionary", on the assumption that if the exercise of the power is discretionary it would necessarily call for the personal judgment of the named donees. 28 But while it is true that discretion may be one element, it is not to be conclusively assumed that the exercise was intended to be personal. As often pointed out by the courts, the naming of any one to the office indicates a special confidence in that person but it does not establish as a fact that the testator desired that only those named, and all of them, should exercise the power, and that otherwise he would prefer to have the power fail. Thus a discretionary power coupled with title, called by Mr. Kales a spurious power, 29 is not limited to the donees and is accordingly not personal. 3 0
II. WHERE DONEES OF THE POWER ARE INVESTED WITH THE ESTATE
The survival statute of Henry VIII did not expressly apply to the socalled powers of sale where the estate was also devised to the donees, nor did it expressly distinguish between mandatory and discretionary powers. In Lane v. Debenham, 31 the leading case, the estate was devised to two of the executors, and they were authorized to raise a sum of money for a beneficiary "by sale of the land or otherwise". The power was clearly discretionary and would not have survived if it had not been supported by the title. It seems, then, that a statutory provision for survival is not required in such a case because title descends to the survivor or survivors, and the power is not divorced from the title. 32 Earlier English cases had reached the same result both where the power was mandatory 33 and where it was discretionary. 3 4 Thus the power may be exercised though it is granted solely in aid of distribution ; 35 or is discretionary and is to be exercised for the benefit of third persons ;36 or is wholly discretionary with respect to the application of the proceeds;3 7 or is discretionary and no purpose is stated, other than convenience in distribution. 8 In New York such a title is reduced to the level of a power. 28. Robinson v. Allison, 74 Ala. 254 (1883) While speaking of those cases where a power is given to donees who are also vested with the absolute estate, Mr. Kales said that if the donees are to distribute to persons other than the ones prescribed by the testator, the nature of the power raises the inference that it was to be exercised only by the particular persons named. 40 This seems to be a plea for a construction modo et forma. His meaning, however, is not clear because it is only when the testator has not devised the estate to his trustees, and it either descends to the heirs or is willed to named devisees, that this result arises. Even so, there is no sufficient reason for a strict construction. Mr. Kales' view would seem to be applicable only where the uncontrollable discretion applies to matters collateral to the sale, as, for example, a power to determine whether A shall have the property or B shall take it; 41 or a power to apportion among a class ;42 or to select the charities to be benefited; 43 or to revoke the legacies of any beneficiaries who should express dissatisfaction with the will and appoint the shares to others ; 44 or to dispose of the proceeds without restriction ;45 or to sell and distribute the proceeds among the testator's relatives, the persons to be benefited and amounts to be given being determinable 'at the donee's unhampered discretion. 4 6 In these cases, though the estate is not in the donees, it is still questionable whether a strict construction ig desirable, and it is not a necessary conclusion that execution by the survivors was not intended. In truth, there are similar situations where a discretionary power has been held to survive.
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It did not require a survival statute in order that a surviving donee vested with the estate might sell. 48 The result is the same where, instead of the fee being granted to executors, a limited beneficial interest is given to some or all of them with a mandatory power of sale. 49 The technical distinction made by Mr. Kales between powers accompanying the estate in the donee, i. e., spurious powers, and powers in the donee without the estate, i. e., real powers, 50 has significance only in this respect, that the so-called spurious powers generally survive whether or not they are discretionary or personal.
III. NAKa POWERS The power is commonly said to be "coupled with an interest" if the estate as well as the power is in the donee. Suppose, however, that the testator makes no devise of Blackacre but authorizes his executors, A and B, to sell it and distribute the proceeds to C. Or, suppose he devises Blackacre to X but authorizes his executors to sell it and distribute the proceeds to X and Y or to Y only. If the estate descends to the heir or is devised to another subject to the power, the power is said to be naked and did not survive at common law. After the enactment of the English survival statute and after the extensions of it in American states, to describe a given power as "naked" or as a "mere" power is to ascribe to it a quality which is largely immaterial. It amounts to saying that it belongs to that class which does not always survive. To say, however, as is sometimes done, that the survival statutes eliminate the distinction between powers coupled with an interest and naked powers is inaccurate. 5 1 The title may descend to the heir, 5 2 or may pass to a devisee named in the will other than the donees. 53 It may be another matter whether or not a trust is created which must be exercised by the survivor, or possibly by the administrator c. t. a. or by a trustee. Sometimes the term "mere" power is used. It is not always clear whether "mere" means "naked" 14 or whether it means no trust for the benefit of third persons.5 5 In any event, according to the authorities, it survived so long as a plural number of donees remained. 50 The insufficiency of the term "coupled with an interest", being limited in application to those cases where the estate was devised to the donees, led to the search for a new term to characterize the cases where the donees did not have an estate but were expected to exercise the power in the interest of named beneficiaries. This power, created in the interest of certain beneficiaries, was said to be "coupled with a trust", 5 7 and the interest of these persons was said to "feed the power." 58 In New York a rule has developed 5o. KALES which denies that the power is exercisable by the survivor if the latter was both executrix and beneficiary of the trust. 59 It is believed, however, that apart from statute such a survivor, usually the widow, should not be denied the exercise of the power. 0 A power of sale to pay debts undoubtedly is a power coupled with a trust which survives. 6 1 Mr. Woerner says that where an executor sells land under a power to pay debts the purchaser is not bound to inquire whether there are any debts in order to be protected.
2 This is also the English rule, 63 and is wholly a desirable one, and inasmuch as the purchaser has no sufficient means of discovering the condition of the estate he should be able to rely upon the terms of the will. Several states have held, however, that no valid sale can be made to carry out the special purpose for creating the power, such as the payment of debts, unless such object actually exists. 64
IV. POWERS MANDATORY OR DISCRETIONARY
A naked power may be mandatory or discretionary. The strongest case would arise where a mandatory power is exercisable for the benefit of persons who would not otherwise take by devise or descent. The weakest form is a discretionary power where no reason for its exercise is given. 5 Between the two are mandatory powers where no purpose is stated and discretionary powers, the exercise of which disappoints the heir or devisee. 6 6 . The leading case is Howell v. Barnes 6 7 where a mandatory power, the exercise of which would disappoint the heir, was held to survive. 68 
UNIVERSITY OF PENNSYLVANIA LAW REVIEW
It is commonly declared that mandatory powers survive unless they are personal 70 or are made nominatim, whereas discretionary powers do not survive at common law or under the statutes. In most of the cases where a discretionary power has been held not to survive the exercise was not in the interest of creditors or legatees, and frequently the power was not coupled with active duties to be performed over a period of time. It was to be exercised for convenience of administration and to avoid the necessity of partition proceedings. Sometimes the court regards a power as mandatory, though discretionary in form, where the execution of it is beneficial to third persons, and it survives. 72 There is authority, however, for the proposition that a purely discretionary power may survive even where it is not to be exercised in the interest of third persons. 73 There are, indeed, varying degrees of discretion, and in states where discretionary powers are held to be excluded from the operation of the statute it is important to discover whether discretion is applicable to the exercise in any case or -whether it is applicable to matters collateral to the exercise. Thus, to add the words "at such time and in such manner as they shall think most advisable" is to make no qualification upon the power, for executors must use this sort of discretion. 74 If the donees are directed to sell or refrain from selling according as it may seem desirable for the benefit of the estate, the power is inescapably discretionary and it is difficult to find any trust contained therein. 75 Between these two cases are various forms of expression such as "to raise 2,ooo pounds by sale or otherwise at their discretion" ; 7 or "at public or private sale at their discretion"; 7 7 or "provided the land will sell for as much as in their judgment will be equal to its value". 78 In such cases it does not seem sound to say that the power itself is inevitably discretionary. It seems clear, then, that a mandatory power may exist though exercisable with a large discretion as to the manner of its execution 79 and the testator may have no further object in creating it other than to aid in the distribution and to avoid partition proceedings.
V. SURVIVAL OF POWERS, CONVERSION AND BREAKING DESCENT
There is dearly a relationship between the survival of powers, equitable conversion and breaking descent resulting from a testamentary instrument. Suppose a creditor of the heirs or devisees desires to take steps to procure payment of his claim out of the property which is the subject of a power. It is obvious that he should first discover whether the land descends as land or as money. It is equally obvious that he should learn whether the exercise of the power may deprive the heirs or the devisees of their expectancy. So the heir of unconverted land may be a different person from the distributee of the proceeds of the converted land.
81
A devise to the executors in trust accompanied by a power of sale breaks descent, even though the accompanying power of sale is discretionary. The case of Walter v. Maunde 83 is an instructive illustration. Testator had devised his lands in trust to his executors with direction to sell and distribute the proceeds in such manner and proportion as they in their free and full discretion might determine among testator's relatives. On the death of the surviving executor the power was held to be gone and the discretion was not exercisable by a trustee appointed by the court. The land, however, was equitably converted, so that the proceeds passed not to the heir but to the next of kin. Language other than that purporting to be a direct devise may be held to convey a fee to the donees and thus break descent, such as words giving a power to sell "as full and complete as I myself have". 84 Language sufficient to cause an equitable conver- sion at death of the testator has been held also, on occasion, to pass a fee to the executor where the power was mandatoryA s5 A mandatory unconditional power of sale without title in the coexecutors beneficial to third persons accomplishes an equitable conversion at the death of the testator 86 if the time of sale is not left to the discretion of the donees, even though the sale is not to be made until some future time. The same result obtains although the time of sale may be uncertain as, for example, where a sale is to occur only after the dropping of a life.
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Equitable conversion is regarded as sufficient to break descent. For many purposes this may be considered as the equivalent of giving title to the donees.
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Does such a mandatory power working an equitable conversion at death necessarily break descent? A good many courts hold, where no time is stated or otherwise implied for the exercise of the power, that title descends to the heir or to the devisee. 8 9 These positions are largely reconcilable by the doctrine of relation back, which may well be applied. In many cases there would be no practical difference whichever view were taken. If, however, a judgment had been obtained against the heir prior to thd sale, it may fasten as a lien upon the land if it is unconverted, subject to being divested on the exercise of the power. If the power enabled the donees to pass the proceeds to third persons, the exercise of the power would put an end to the creditor's claim. If, however, the proceeds were distributable in whole or in part to the heir, it is an entirely sound view that the creditor should be able to follow the land into the proceeds. 9 0
On the other hand, a discretionary power, or a mandatory power exercisable at the donees' discretion as to time, does not accomplish equitable conversion at testator's death, nor would it do so under the doctrine of relation back; it does not break descent until the power is exercised. 9 Mo. App. 494, 510 (i885) ; Her-repeated declaration that a naked power does not survive, convert, nor break descent, means simply that if it is discretionary it does not survive and does not have those consequences until it is exercised. 92 Mr. Kales suggests 13 that there is no sufficient ground to raise a trust where the donees of a power are directed to sell and distribute the proceeds, if the proceeds go to the persons who would otherwise take the land. In the several cases cited by him 94 it is true that the power was held not to be exercisable by the survivor, but in all of them save one 95 the ground was that the power was discretionary, or, if mandatory, there was no sufficient evidence of renunciation by the one who did not join to prevent the operation of the rule that all present executors must cooperate in the sale. 9 6 Presumably, Mr. Kales would have drawn the inference that in such cases the power should not survive and there should be no conversion or breaking of descent.
The question whether a mandatory power survives or not may arise where either, (a) no purpose for the sale is declared; 97 or, (b) where the purpose is to distribute the land as money equally among those who would otherwise take as heirs or, (c) where the purpose is to distribute among the devisees according to the apportionment made by the will. There has rarely been a square decision, and very little has been said by way of argument with respect to the effect that the conversion has upon the survival of the power. If the sole reason for the survival statute is to avoid the necessity and expense of applying to the chancellor for the appointment of a trustee, 98 it is arguable that the chancellor should scarcely fasten a trust upon the person who would otherwise take the land unconverted. 9 9 The seeming failure of a trust purpose appears to be the ground for Mr. Kales' view that there bert v. Tuthill Atl. 426 (1925) (heirs take profits up to time of sale and the proceeds go as land) ; 2 PAGE, op. Cit. supra note 89, § 1179. 92. Snow v. Bray, 198 Ala. 398, 73 So. 542 (1916) should be no survival in such cases. But another reason, that of carrying out the desire of the testator in those cases where he has sought to break descent, should be considered. In the proper case another rule may be operative, however: the beneficiary may elect to take the property unconverted. 1 0 0 In general, the requirements for survival, conversion and breaking descent by relation back should be satisfied by the testator's express purpose of avoiding the necessity of partition proceedings. 10 1
VI. THE EXERCISE OF THE POWER UPON ENTIRE FAILURE OF DONEES.
A recalcitrant executor refusing to cooperate may be compelled to act. 10 2 Suppose, however, that instead of a wilful refusal to join there is no survivor who can perform, what becomes of the power? On such an entire failure of executors one of four courses is possible. The power may fail; or the heirs, executors or administrators of the survivor may exercise it, especially where the power is granted to the survivor, his heirs, etc.; or it may be carried out by a trustee appointed by the proper court; or, in the alternative, by the administrator c. t. a. as successor to the office.
If the power is uncontrollably discretionary it generally fails on failure of the donees named, because there was actually no trust. It has already been seen, almost without exception, that a mandatory power may be exercised by the surviving executor, even though the purpose was to benefit the estate generally. Such a power seems to be regarded as creating a trust as the basis of its exercise and will be performable when there are no executors unless it was made clearly personal. not fail for want of a trustee. 0 7 In no case found have the executors or heirs of the surviving executor exercised the power, even where the terms of the will provided that they should do so; 108 the mention of heirs and executors is sufficient to show that the power was not intended to be personal but not sufficient to bestow the power on them as successors. Shall the chancellor appoint a trustee or shall the administrator c. t. a. exercise the power? Probably at common law and in the absence of statute the chancery court alone has jurisdiction in the matter. Probate courts do not have the jurisdiction to execute trusts nor to appoint trustees. Suppose a discretionary power of sale is created in the will, subject to the provision that a majority of the beneficiaries, in whom the fee is placed, may sell, but no one is named to exercise it. It is held that it cannot be exercised by an officer appointed by the orphans' court, whether he be entitled trustee or administrator c. t. a. There is no way to bind non-consenting beneficiaries save by the appointment of a trustee by the chancellor with all the parties represented. 0 9 When the chancellor appoints a trustee the heirs or devisees must be made parties, and that amounts to requiring the heir to perform 110, save where title has been devised to the donees in the will. A sale by the donee, however, requires no further notice to the parties, nor leave of court, the terms of the will being binding upon all. 112 A petition by the survivor for an order to sell and a sale under order of the court do not affect the power which the survivor already had under the will.
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Statutes have occasionally extended to the probate court the power in such circumstances to name a trustee. Such a wise provision saves delay and expense. The more common way is to provide that an administrator c. t. a. appointed by the probate court shall succeed to the power of the donee. This power in the probate court does not remove the transaction from the zo7. Dodge v. Dodge, IO9 Md. 164, 71 Atl. 519 (19o8) . STORY, EQUITY JURISPRUDENCE jurisdiction of the chancellor, however, unless there is an express statutory provision to that effect for so doing. The administrator c. t. a. may well be regarded as the most suitable successor to exercise such a power, hemmed in as the choice of the administrator is by the statutes and controlled by the interests of the parties. 1 15 The reason why he does not succeed to the power without an express statute is undoubtedly the historical one that the probate court, which makes the appointment of the administrator, had no jurisdiction over the execution of trusts. 0 1 A line of argument might well have been made that, as the will works an equitable conversion 117 and the land is to be distributed as other personalty, so it is appropriate that the administrator c. t. a., who succeeds to the executorial office, should execute the power. But most courts hold otherwise, that the power of sale of land involves no executorial function, 118 the traditionally correct view. Yet, the sale of personal property (and why not equitably converted land?), distributing and formal accounting are the characteristics of the office, especially where debts and legacies are payable out of the proceeds. Such a duty is executorial so long as there is a surviving executor, and it cannot be performed by a trustee.
1 9 Re Paton 120 held that where the administrator c. t. a. appointed by the surrogate and, the trustee named by the chancellor joined in the execution of a conveyance, the latter only was entitled to the commission. Here, too, the will seems broad enough in using the words "or such persons as may legally represent On application by the two groups of beneficiaries, of whom B was one, A was also appointed trustee of both estates by the chancellor. As trustee of both estates and as administrator c. t. a. of estate X, A joined with the administrator c. t. a. of estate Y in making the sale. Each widow, likewise, having a power under the respective wills to dispose of such trust estate as was not disposed of at the time of the respective deaths of each (a power to appoint), joined in the sale. Each also had the power under the respective wills to require a transfer of any remaining real property to herself. It is difficult here to determine the function of a trustee appointed by the chancellor, but the court held that his authority came from the will and so he could exercise the power of sale. Under the Kentucky statt4te the power of sale clearly passed to the administrators c. t. a., and there seems to be no function for a trustee to perform, unless we are to assume that the chancellor's authority to appoint a trustee was not supplanted by the statutory authority of the administrator c. t. a., and here the two alternative methods were used at the same time. The fee being originally in the executors, it was unnecessary to bring in all those in interest as parties.
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The broad and seemingly all inclusive statutes in many states 124 might well suffice to pass to the administrator c. t. a. the powers enjoyed by the surviving executor.
12 5 In many states such statutes are strictly construed so as not to include discretionary powers, much the same as the correspond- 357 (1863) (in the absence of a contrary statute it seems that a trustee appointed by the chancellor is the one to carry out the sale where the testator, having granted a power of sale, himself contracts to sell during his lifetime).
ing statute, providing for survivorship among executors, is strictly construed.' 2 6
Under these statutes, however, a mandatory power is exercisable by the administrator c. t. a. unless the court regards it as personal; otherwise, no effect at all would be given to the legislative policy. 127 In a few states without a statute a mandatory power has been held performable by the administrator c. t. a.
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CONCLUSION
It is suggested that the settlement of decedents' estates could be much simplified if the distinctions between the power of executors to sell real property and the power to sell personal property were obliterated. The rule requiring all executors to join in matters involving significant discretion, such as the sale of land, would still prevail. The early rule of law that a power to sell land intrusted to several donees, where no estate was granted them, does not survive, 1 2 9 regardless of the testator's intention, might grad-ually have been altered under the press of circumstances entirely unforseen by the courts when the rule was being formulated. It is a rule stricti juris. Instead of a gradual alteration of the law by decisions, it was changed by legislation. This legislation, in turn, has suffered from strict construction. There seems now no sufficient reason why a statute which purports to confer upon the surviving donee the authority to perform all the powers entrusted to several by the will should be construed to exclude powers involving a discretionary exercise. The inclination to interpret mandatory powers as personal, or given nominatim, has been largely abandoned. The declaration that a "naked" power does not survive unless coupled with a trust has come to mean in practice only that discretionary powers do not survive, but even this rule is being more or less outgrown. "Coupled with a trust" need mean nothing more than that the testator desired his land to descend and to be distributed as money, and this expression, subject to election in the proper case, is generally sufficient to fasten a trust upon the heirs or devisees even for the purpose of sale only.
If there is an entire failure of donees, the power may be exercised through a trustee appointed by the chancellor, but in that case the heirs or devisees must be made parties, a requirement not prevailing when the power is exercised by the surviving donee or by the administrator c. t. a. It seems far preferable because of the saving of time and expense, that there be a statutory provision granting to the administrator c. t. a. all the powers of the surviving executor. Many states have such a statute, 13 0 but only a few courts hold that this statute literally gives him all the powers of a surviving executor.
